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To the Honorable Judges of the Supreme Vourt of Appeals 
of Virginia. 

Your petitioners, J. M. Flanary,’r.,P. R. Newberry, “at- 
ton Bledsoe, S. A. Lockhart, Jefferson Childress, Elbert --inor, fT. 
J. Chandler, Thomas S. Poteet, W. R. Wilder, Bal Pe Albert, J. F. 
Albert, C. J. Steele, W. P. Coleman, J. J. Munsey, W. N. Munsey, 

J. B. F, Munsey, C. W. Marshall, R. P. Marshall, William Lovelace, 
M. B. Wygal, C. B. Wygal, William Rutherford, R. B. Havely, AwR. 
Hyatt, W. E. Orr, J. P. Thompson, Willian L. Davidson, G. W. Long, 
W. P. M. Stewart, R. A. Pennington, Yames V. Grahan, Wm. Snavely, 
James Sarver, J. M. Russell and Wiley hiullens, citizens and tax- 
vayers of tne County of Lee, and of the Jonesville “agisterial Dis- 
trict in said County, and wno sue on behalf of tnemselves, and aid 
other tax-payers of said County and District, respectfully repres- 
ent that on tue 24th day of Uctober,1912, they presented tneir pu 
in chancery, sworn to according to law, to the onorable He. As W. 


Skeen, Judge of the Circuit Court of lee County, Virginia, in va- 


cation, praying an injunction to enjoin and restrain the Board of 


Supervisors of Lee County, Virginia, from diverting from the four 
roads,mentioned in said bill, any of the funds, or money, which 
had been set a part and apportioned to said roads,respectively, by 
the said Board of Suvervisors, by its order dated the 2d day of 
Yetober,1911, to any other roads in said vonesville Laristerial 
District, or to any other purposes 

On the presentation of said bill to said Judge, in va- 
cation, tue said Board of Supervisors, defendants, appeared and 
demurred to said bill and filed their answer, and tlhe cause came 
on to be heard before said Judge, at the Court-shouse of “ise Coun- 

the bill of the complainants and exhibits 

filed therewith, the demurrer of the defendant, joinder therein, 
tne answer of the defendant and exhibit therewith, and general re- 


plication thereto;..and argument of counsel, 





On consideration of which, the demurrer of the defen- 
dantiwas overruled, and the judge,-after hearing the arguments 
of counsel, and considering the facts set up in the bill and the 
answer, was. of tne opinion that the injunction prayed for snould 
not be awarded and, therefore, denied cue prayer of the said bill 
for said injunction, and adjudged costs against the plaintiffs. 

It will be obsérved that the main noint of contention 
is the validity of the order of the said Board of Supervisors, en- 
tered on tne 27th day of September,1912. Said Board of Sunervi- 
sors had previously,and on the 2d day of Uctober,191ll,entered an 
order ( a copy of which is filed with the plaintiffs bill) appor- 
tioning the funds arising from the sale of bonds in the Jonesville 
Magisterial District, among all the roads voted upon at the elec- 
tion when the said bond issue was carried. “he contention of the 
plaintiffs was, and is, that said order, apportioning said funds 
among tne several roads in said Vistrict, was final and conclusive, 
and that the Board of Supervisors had no right to set aside or in- 
terfere with the saidrappertionment which had previously been made, 
by said Board, of said funds, by entering the order complained of, 
on the 2/th day of “eptember,1i912. the four roads complaining 
were roads voted on in said election and were entitled to their 
oroper portion of the funds arising from the sale of tne honds in 
said Magisterial District, and the apportionment made on October, 

Lhe 

24,1911, was deemed reasonable and just, and was acquiesced by the 


citizens and tax-payers of the said District. 4nd the Board of 


. undertook 
Supervisors under said anportionMenk? £8 improve the seversli roads 
“A 


in said District, although nothing had been done to improve three 


of the roads mentioned in the bill. 


Ihe defendants in their answer take the position that 
the Board of Supervisors have the exclusive jurisdiction of roads, 


bridges,etc., and the Yourt has no power to interfere with their 





action in reference thereto, and they insist that if the parties 
complaining heave any remedy it is by appeal from tne action of said 
Board, 

It is true that the Board of Supervisors, under section 
O44a of tne Code, has jurisdiction over all the County roads, cause- 


ways,bridges,éc., but that jurisdiction is not exclusive as erron- 


eously contended by the defendants; and there is no statutory pro- 


visions for an appeal from tne action of the Doard apportioning the 


B | 


funds. Y*ection 636, which seems to be relied oh by the defendants, 
only provides for an appeal in case of the allowance or disallow- 
ance of a claim. 

And your petitioners rely, with confidence, in support of 
their position, on the cases of Roper and als.v.McWhorter and als, 
and Roper and als.v.Ballentine and als,reported in 77 Va.p.214,in 
whicn the Court says: 


" The right of tax-payers to resort to equity to re- 
strain municipal corporations and their officers, 
and quasi corporate bodies and tneir officers from 
transcending their lawful powers or violating their 
lawfu} duties in any way injuriously affecting the 
tax-payers, such as making unauthorized ayppropria- 
tions of the corvorate funds or an illegal disposi- 
tion of the corporate property, is well establish- 
ed", 


And also, tne case of Johnson and others v. Black and 
others, reported in 163 Va. p.477; and they rely on this last men- 
tioned case to defeat tne claim of the defendants that the bill is 
multifarious, and also as to tne jurisdiction of the Yourt, in whim 
the Court says: 


"No general or invariable rule can be laid down as to 
what consitutes multifariousness, but each case must 
ve determined by its own circumstances, the criterion 
by which courts are governed is convenience in the ad- 

ministation of justice. lf tne bill accomplishes the 
desired end in a convenient way for all coneerned, and 
the mode adopted is not so injurious to anyone as to 
render it unjust for the suit to be maintained in that 
form, it will not be deemed to be multifarious," 


And the Court further held: 
"Bauity has jurisdiction of a suit brought by one or 


more citizens and tax-payers, suing, on behelf of them- 
selves and others similarly situated to restrain tne 





illegal diversion of public funds by a Board of 
Supervisors of a countYy, and to compel the restk&tu- 
tion of such funds which have been illegally divert- 
ed and lodged in the hands of persons not entitled 
thereto, and who had notice of the wrongful diver- 
sion, where the boards themselves:will not act, or 
ake the necessary steps to compel the restitution, 
this jurisdiction of Equity,which has long existed, 

has not been taken away by provisions of "ec.826 of 
the Code as amended. Courts of Equity,heving once 
acquired jurisdiction,never lose it becsuse jurisdic- 
tion of tne same matter is given to courts of law, 
unless the statute conferring such jurisdiction uses 
restrictive or prohibitory words", 


it is respectfully insisted that these decisions settle 
the question of jurisdiction, and that the aet-ef-the Board of Su- 
pervisors, in entering its order on the 27th day of Yentember, 1912, 
had no legal right to enter such order, the order of Uctober, 2d, 
igll, apportioning tne funds, was final and conclusive, and the lat- 
ter order should be held for naught, and tne Board should be en- 
Joined and restrained from carrying the same into effect. The ef- 
fect of the last order entered by said Board was to divert the 
funds from the roads complaining in the bill to the Blackwater road 
that 18: the road leading from Jonesville to Dlackwater, and the 
action of the Board to divert the funds from said roads to the 


Blackwater road, or for any other purpose, was clearly an illegal 


, - ; . oUt 
act, and they should be enjoined and restrained from carry ing ,vne 


same @@@f, to tne detriment of tne citizens and tax-payers interest- 
ed in all the roads in said District, and especially in the four 
roads complaining. On three of the roads complaining nothing hes 
been done as yet to improve them; on one, the Cane Creek road, a 
portion of the money apportioned to it has been expended, but the 
road has not been completed. 


fF 


ine bill alleges thrutnfully that the four roads com- 
plaining are of equal importance to any of tle other roads,in said 
District,voted on, and if the Board imprudently let to contract the 
entire improvement of tne Blackwater road, and it turned out that 


tie funds apportioned to said road were not sufficient to pay for 


the entire improvement of said road, that is a misfortune,or over- 





or mistake, for which the faur roads complaining, and the 
citizens and tax-payers interested therein, should not be held re- 
sponsible. And if tue said Board was misled as to the probable 
cost of improving the Blackwater road by te State Highway Com- 
missioner, that is another mistak for which the complainants 
should not be held responsible. if the Board of “Supervisors had 
the power to enter the said order complained of, on the 27th day 
of September,1912, said power was arbitrarily and wrongfully ex- 
ercised snd the complainants should have a remedy, and that remedy, 
according to the decisions referred to, is in Bquity, and they ?re= 


spectfully esk that the injunction prayed for be granted, and that 


the Court having taken jurisdiction g0 on and do full justice and 


protect the rights of complainants and various oter citizens end 
tax-payers similarly situated. 

The answer of the a ndants admit that it will not 
all of tne money apportioned four roads complaining to 
plete tne Blackwater road, and they say tney expect to secure 
convict road force next spring is is true, why not let the 
funds apportioned to tne four roads and use any other funds 
not heretotore apportioned, and tne road force, to complete 
the Blackwater roadé 

lhe original papers in tne cause,together with 2 copy of 
tie order made by the Judge of the Circuit Court, are herewith 
presented, and your petitioners pray that the injunction asked for 


be granted, and for general relief. And tliey will ever pray,«c. 








Virginia: 

At a meeting of the Board of Supervisors begun and held for Lee 
County at the Courthouse thereof, on Monday, the 4th day of September ~ 
1911, 

Present William Bailey, Chairman, H.}F.Myers, dJ.M.Osborn, J.J. 


ianess ‘and J.H.Humphreys, “iembers of the Board. 


The Board of Supervisors recommends the pro ratta apportionment 
of the Bond issue funds among all of the roads named in the order 
of the Court for the Jonesville District and voted on by the voters 
of the said District and County. It is understood that this order 
does not conflict with the contract already entered into between the 
Board of Supervisors end the Cross Construction Company on the road 


from Jonesville to Blackwater. 


Ordered that the Board be adjourned until in the morning at 
o'clock. 


William Bailey, Chairman. 





To the Honorable H.A.W.Skeen, Judge of the Circuit Court for Lee 


County, Virginia. 


The answer of the Board of Supervisors of Lee County, W¥irginia , 
at present composed of the following members, D.C.Sewell, Chairman, 
e.0. balLveys .C.Barlow,J.J.Maness,and C.D.Pugate,to a bilivin Chancery 
to be presented to your Honor in vacation for an injunction against 
your respondent by James i. Flanary,Jr.,and others. 

Vor answer to the said bill or so much thereof as it deems it 
necessary that it should answer, answering it says: 

Respondents first comes and saysthat the said bill is not suffi- 
cient in law, the grounds for which are specififed on separate sheets 
hérewith filed as part hereof. 

Not waiving the said demurrer but relying and insisting thereon, 
if other and further answer should be required of your respondent,it 
says that it is true that an order was entered by the Circuit court 
for Lee County on the 19th day of September, 1910, requaadting the 
election Officers to open the poll and take See ae: the qualified 
voters of the County of Lee,on the 29th day of November,1910,on the 
question whether the “oard of Supervisors of the said County should 
issue bonds for the purpose of macadamizing and otherwise permanently 
improving certain roads located in the Rose Hill, Jonesville, Rocky 
station and Yokum Station Magisterial Districts of said County,as is 
correctly shown by exhibit "A® filed with the said Plaintiff*e bil. 


Your respondent says that it is true that pursuant to the said 


order an election was held which resulted in favor of the issuance of 


ponds for road improvement in the said Jonesville Yagisterial Dis- 

trict,as well as the other Districts hereinbefore mentioned,and that 
pursuant to the said election and the order of the Circuit Court for: 
Lee County entered on the 10th day of December,1910,it was détermined 
that $89,000.00 of bonds should be issued for road improvement in the 
Jonesville Magisterial District. It is also true that the said bonds 


were sold as alleged in the Plaintiff's bill at the prices there 


stated, 





After the said bonds had been sold and the proceeds thereof re- 
ceived and put on deposit with the Treasurer of Lee County, the State 
Highway Commission of Virginia, pursuant to law made and provided,sent 
its engineers into the County of Lee and in the said Jonesville Magis- 
terial District and made surveys, locations, and estimates of the var- 


jous roads mentioned in the writ of election. ‘The estimatéd cost of 


these roads was based upon the estimated quantities to be removed in 


the excavations, taking into consideration the estimated amount of 
solid rock,loose rock,and earth, and the estimated cost of laying 
stone,aed Ahis estimated cost was so far in excess of available 

funds that it was readily seen that it was impossible to spread out 
the mone” in hand over all the roads mentioned in the writ of election 


so as to give any practical results whatever. This estimated cost 


=~ 


Lo Bin. lee Seay 
amounted to, 3 2 ome in the Jonesville Magisterial District,so it 


was evident that about all that could be done would be to grade as 
much of the roads as possiblejand from the estimates of the amount of 
quantities to be removed and the cost of removing those quantities 

it appeared that a larger part of the roads could be eraded with po:- 
sibly a little money to be spent on macadamizing. 

In order to give to your Honor some pdeacvef the conditions which 
confronted your respondent in making upé its opinion as to what was 
the best thing to do under the circumstances,it will be necessary here 
to go into some detail as to the location of the Jonesville Miagister- 
ial District,its tppography, population and centers of business. 

The Jonesville Magisterial District lies about the central part 
of Lee County,is about fourteen miles long from north to south and 
from east to west about nine miles. Running through this District from 
east to West there are five fidges or mountains with valleys between 
them,namely, the Stone Mountain on the north, the top of which is a- 
bout the Virginia & Kentucky State line,next to which is the oor 
Valley Ridge, next to the POor Valley Ridge is the Chestnut Ridge, 
next to the chestnut Ridge iw the River Ridge, next to the River Ridge 
is Wallens Ridge,and next to Wallens Ridge is the Powell Mountain, Be- 


tween each of these ridges and mountains there are valleys in which 





B ee 


most of the population of the said District live. These Valleys are 
known as the Poor Valley lying between Stone Mountain and the Poor 
Yalley Ridge, the Cane Creek and Sugar Run Valley lying between the 
Poor Valley Ridge and Chestnut Ridge,and the Powell Valley,in which 

| bb bclinecee. Whee CheerLece £ Wltdtg, CV Crate 0 Pe og 2 
is located the Town of Jonesville,County seat of Lee County; thence 
south of the River Ridge is the Powell River and a narrow Yalley; 
thence south of the Wallens Ridge is the Wallens Creek Valley; thence 
south of the Powell Mountain is the Blackwater Valley,all of which is 
located in the Jonesville Magisterial District and covers probably 
one.third invarea of the whole District. At the base of the Stone 
Mountain on the western side of the District,the Louisville and Nash- 
ville Railroad is located. Passing out of the Poor Valley at a gap in 
the Poor Valley Ridge near Ben Bur,then said Railroad follows Cane 
Creek Valley eastwardly through the District,and at the mouth of this 
gap in the Poor Valley Ridge is located the Station of Ben Sur, which, 
for railroad accommodations,serves mainly the whole of the Jonesville 
Magisterial District... In order,therefore, for the population of the 
said District to reach the railroad point at Ben Hur,it was necessary 
for all people residing soutnof the Chestnut Ridge,to cross from one 
to all of these various ridges,as well as the water courses which 
flows along these various valleys above mentioned. ih the location 
of the pioneer roads of the County, the roads leading along the val- 
leys, being more easily built and more cheaply maintained, seeewe had 
received more attention than the roads across these ridges and moun- 
tains. Consequently the citizen living farther away had a very diffi- 
cult way of getting to and from the railroad and the County Seat. This 
being the condition that existed in the said District,several years 
ago, long before a boyd issue had evér been even hoped for, a road ap- 
plication in the name of W.A.Owens and others was begun in the County 
Court for Lee County when said court was in existence under the old 
Constitution, the object of which was to lay out and establish a road 
across these various ridges and mountains from Blackwater to Ben Hur. 
Surveys were made and the road was located under this application as 


far as Jonesville from Ben Hur, and under a private subscription by 





citizens of the Town of Jonesville and the appropriation made by 

Town of Jonesville, a corporation, a macadamized road was cone 
structed on this survey and location from Ben Hur to the Town Of 
Jonesville, amd by the aid of the State Convict Road force, This road 
ag surveyed across the various ridges as aforesaid, passed nearly 
through the center of the District, about one-half thereof lying on the 
east and one-half on the west side thereof,crossing the various val- 
leys mentioned above almost at right angles and serving each and all 
of them with equal convenience, The Ben Hur and Jonesville Pike was 
completed to Jonesville in the summer of 1909. At this point the 
funds gave out and there was no means by which the road authorities 
could proceed with the construction of this cross @ounty highway. 
Thus it will be seen that the road from Blackwater to the railroad 
Station at Ben Hur is the most important of all the roads proposed 
to be built under the bond issue hereinbefore referreé to,and this 
fact has been in the mind of the people and the Foard of Supervisors 
from the time of the institution of the application of W.A.Owens and. 
others up to the present time. Accordingly, the Board of Supervisors, 
taking into consideration all these facts and exercising are discre- 
tion,deemed it wise and proper to let to contract the road known as 
the Blackwater road, and atiiitbirerety proceeded,with tne aid of tne 
State Highway Commission and acting con-jointly with ee adver- 
tise for and receive bids for the construction of said road. Accorn- 
gnegly, on, the Jo. Gay of September,19ll,a contract was entered into 
between the Board of Supervisors of Lee County and the Cross Con- 
struction Company, fornthe:apening and construction of said road.. 
According to the estimate €Grnished by the State Highway Commission 
the quantity of earth and rock to be removed on that road, amounted to 
50720 cubic yards, The cost of grading, therefore,according to the 
contract price of fifty-four cents per cubic yard, would have amounted 
to $27,388.80. After this contract was entered into a question arose 
among the people as to the apportionment of the funds and an order 


was entered at a meeting of the Board of Supervisors of Lee COunpy er 


the 4th day of September,1911, favoring and recommending the apportion- 
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ment of the funds to be spent mpon the roads of the Jonesville Magis- 
terial District,which is one of the ordérs pertaining to this case 

to which the plaintiff's have not referred in their bill,and Which Is 
the first order entered pertaining to the apportionment of the funds,a 
oopy of this order is herewith filed ad a part of this answer as 
exhibit "Z". It will be seen by an inspection of this order that the 
apportionment of the funds was not in any way to conflict with the 
contract already entered into between the Board of Supervisors and 
the Cross Construction Company on the road from Jonesville to Dlack- 
water. Between the entering of the said order announcing the policy 
of the said Board of Supervisors in regard to the apportionment of 
the road bond money, the citizens of the District got together atc 
various places and discussed their rightjand the propriety of the 
building of certain roads,and a large body of citizens met the Board 
of Supervisors at their next meeting in October and brought before 
the said Board their claims and after considering all the facts and 
circumstances of each claim on each road,the order of apportionment 
referreé to in the plaintiff's bill was entered, but of course it was 
entered with the same understanding and reservation theretofore made 


in the order of September 4th,1911,namely, that such apportionment 


should in no way conflict with the contract which the Board ha#Al- 


ready entered into. It having been estimated as atated above that the 
cost of grading the Plackwater road would be about $27,000.00 and the 
cost of the bridges toubeé built about %6,000.00,it was thought ample 
to retain for this road $37,000.00 for construction and $6,000.00 for 
bridges,and leave sufficient money to macadamize such places in the 
road as was composed of clay and subject in the winter time to be- 
come muddy,but when the State Highway UVommission came to construct 

the road under the said contract, it was found that the estimates made 
by the Commission under the preliminary surveys,fell far short of the 
actual amount of quantity contained in the excavation,and after having 
cut off on the south end of the said road more than one mile, there 
still remained of excavations, 88,400 yards. It having been supposed 


that ample money had been apportioned to construct this road, the con- 





tractor went on and worked at various points,doing first the easy work, 
that is taking out the large quantities where dirt was the principle 
excavation to be removed and leaving the costly part of the excava- 
tions unmoved,so when the amount of money that had been apportioned to 
this road had been consumed,there was yet left about 8,000 to 10,000 
yards mostly of rock and costly material to move. This contract hav- 
ing been let at fifty-four cents for unclassified material and the 
contractor having removed all the dirt ae left unmoved the solid rock 
at the time the funds gave out, gave to the contractor a considerable 
advantage af the contract should be allowed to drop at that time. Al- 
so at the time the amount of money apportioned to this road had been 
expended, several thousand dollars had been spent in partially grading: 


the north side of Powell Mountain and the south side of Wallens Ridge -~- 


which could not be used at all unless See cued suisvareds throwing 


away entirely some $5000.00 or $6000.00 worth of work that had already 
been done. A bridge had also been construct:d across Wallens Creek 

at a cost of from $1200.00 to $1500.00 which could not be used unless 
the said work on the south side of said Ridge and the north side of 
said Powell Mountain should be completed. Being confronted with this 
situation, the Chairman of the Hoard of Supervisors,D.C.Sewell,who re- 
sides in the Jonesville Magisterial District,called together the fel- 
low members of the said Board_of Supervisors so-enter. the order com- 


Lorn , 
plained of in this case,and took them over the said road for their 


“ 

personal inspection and examination of the conditions that confronted 
said Board. Upon examination of the said road, the conditions thaf ex- 
isted, the unfinished state of road,the almost impassable barrier made 
by the conditions that existed on the north side of Powell Mountain 
to.uthe people ine von the south side of said Powell Mountain, the 
fact that a large amount of money had been expended which would be 
thrown away in paying for partial excavations and the rights-of-way 
that could not be utilized,and the fact that unless the said road was 


completed, under the contract with the said Gross Construction Company 


if said road should hereafter ever be built,would have to be built at 


, Lk 
+ 4 5 Pp ae 2 ; 
a much larger price per yard, “fhe Board of Supervisors, exerciswm ther 


ey 


very best discretion for the benefit of all the pepple,decided unani- 





e 
ae 
mously. that it was the wise and proper thing to do to complete the 
grading of the said road and to abandon that part of the contract 
which providéd for macadamizing: the said road. 
In addition to the facts stated above and to explain the condi- 


tions which existed which impelled the said Board to reach the conclu- 


tac 
sion thex did,respondent states that the notth side of the said Powell 


Mountain is very rough, rugged, and steep,and in order to give to the 
people living on the south side of the said mountain an outlet to the 
County seat and the railroad,it is very necessary that the said road 
should be graded on that side of the mountain. ‘The south side of said 
mountain is already graded,and sadd Board can state with pride that 

it is a most excellent and beautiful road. On the south side of said 
Powéll Mountain is located some of the best lands of Lee County, about 
one-third the area of the entire Jonesville Magisterial District and 
nearly one-third of its population. This Blackwater Valley iS Xxx 
traversed by about fifty miles of public road,none of which is im- 
proved or intended to be improved by the funds received from the said 
bonddissue,and the said Blackwater road only redechesitotitthe edge of 
the said B&aackwater Valley. The completion of said grading of. the 
Jonesville to Blackwater road will take from 4500.00 to $5000.00 more 
money than was appropriated under the said order of apportionment, so 
it is very clear that all the money that has been apportioned for the 
various roads in question will not be used for the completion of the 
Tonesville to Blackwater road,and it is not the intention of the: said 
Poard in entering the said order to deprive the said roads of the ben- 
efit of such money as can be judiciously and properly used and ex- 
pended upon them,but it is the intention of the said Board of Super- 
visors and the local authorities in the Jonesville Magisterial Dis- 
trict, to build as much as possible of the various roads in question 
and to this end the said local authorities in the said District are 
expecting to secure next Spring a convict road pg to use the 
said convicts in the expenditure of the remainder of the money that 
will be @n hands,and by the use of said convicts to increase the amount 
of actual road construction one hundred per cent,or in other words 


by the expenditure of $1000.00 in money with the said convict road 





force, $2000.00 worth of road can be sR Tie ee Ce oes ete alate 
policy it is believed that more will be realized to each of the said 
roads than was originally contemplated by the apportionment,as it was 
originally contemplated that said road work would be done under con- 
tract and paid ifer entitely in,.cash, 

Respondents have nothing to say in derogation e&tee—-cond:+tiong 
of the importance of improving any of the roads mentioned in the said 
complaint, but in the opinion of the respondent and the individuals 
constituting the said Board,the reasons for improving each of the 
said roads is not so forceful as that in favor of the said Jonesville 
and Blackwater road. The road leading from near Judge Orr's resicence 
westwardly to the White Shoals District line at Wesleys Chapel is a 
very important and much travelled road, but it lies along a level 
country. The grade on this road nearly all the way is fairly good and 


fairly smooth,and although not as good as it should be, is many times 


L 
better than the said Jonesville and Piackwater road, iL el 


As to the road leading from Ben Hur to ienten ena a portiom see f 


which lies within the Jonesville Magisterial District, this road has 
been grade@ and while it is important that the same should be macada- °. © 
mized,the amount of money left for this purpose,even if it could not 
be used more wisely at some other point,is not sufficient to macadan- 
ize more than about three quarters of a mile of this road under the 
contract price,and it was not contemplated that this road should be 
macadamized,that lay in the Jonesville District,unless that part which 
was situated in the Kocky Station District should also be macadamized, 
and it is now certain that that part lying in the Rocky Station Dis- 
trict will not be macadamized because of the lack of funds in that 
District. The $2000.00 apportioned to the east and west side of Wal- 
lens Creek road is such a small amount that to spread it over the 
distance of these two roads,would be equal to throwing it away,and the 
pbuilding of the Jonesville to Blackwater road serves all the people 
living on either end of the sadd Wallens Creek road. ‘he said Wal- 


lens Creek road lies alomg a valley and while the road is not in good 





condition, the grading is not bad,and it is far more important,all 
things taken together, that thé money apportioned for this road should 
be expended upon the said Blackwater road. Besides,on the west end 
of the said Wallens Creek road,a good graded road has been built from 
near J.F.Albert's residence northwardly across Wallens Ridge to the 
said Wesley Chapel road,giving to the people living on that end of the 
road a splendid outlet to the County seat and railroad. On the east 
end of the said Wallens Creek road a point about midway between the 
Rocky Station District line and the Jonesville to Blackwater road 
where it crosses Wallens Creek, the County has opened a fairly good 
road leading out the south side of the ssid Wallens Ridge and connect- 
ing with the said Jonesville to Plackwater road near the top of said 
Wallens Rddge ,so the people living on either section of the Wallens: 
Creek road have no right to complain that they are not receiving their 
just and due proportion of road funds realized out of said bond issue, 
Respondents deny that the said order made and entered on the 27th 
day of September,1912,is either illegal or void or that the said 
Roard of Supervisors had no legal right or authority to enter the said 
order,but your respondents say that the said Board in passing upon 
the question,was exercising its discretionary power invested in them 
by the law, that they exercised the said discretion after full, and due 
consideration of all the conditions that existed,and after taking into 
consideration the right of all parties,and exercised this discretion 
in a reasonable and legal way not arbitrarily nor unadvisedly, but af- 
ter the fill consideration of every fact and circumstance that existed 
or that could be discovered in reference to the case in hand, Respon- 
dents say that in entering the said order they exercised the discre- 
tionary power invested in them by the law,and that said discretionary 
power cannot be interferred with or exercised, exe by another, that 
when the law created the said Office rah Deree xm them with the 


power to act and determine the question of the manner of the expendi- 


e</ 
ture of cerdainnmoney,said Board eve responsible only to the people 


tf . : 
who elected tkem to the said Office,and it is not the provine of any 





court to interfere with these discretionary powers even though the 

individual court should have a different opinion and should readh a 
different conclusion to that of your respondent, which in the parti- 
cular case respondent feels sure could not be done, 

Now having answered as fully as your respondent is advised it 
should answer,it prays to be henced dismkssed with its reasonable costs 
in this hehalf expended, 

The Board of Supervisors of Lee County, Va. 


c “4 ’ A ¥ £ Gf? © 4 ff . 


Virginia, 
Lee County, to-wit: 
This Day D.C .Sewell,Chairman of the Board of Suver- 
visors of Lee County,personally appeared before me,A.O.Freeman,a Botary 
Public in and for said County, and made oath that the facts stated kn 


the foregoing answer,so far as stated upon his own information, are 
true,and so far as stated upon information obtained from others, he 
believes them te be true. 


Given under my hand ations ccondsgay of Ccteber, 1912. 


pa, 





ieuniagtow Bros. 
ATTORNEYS AT LAW, 
JONESVILLE AND PENNINGTON GAPVA. 





Virginia, 
In the Clerk's office of Lee County, in vacation, on 
25th day of October, 1912. 
To &) Miehecy et ad Plaintiffs 
Ve, inthe cerry. 


The Board of Supervisors of Lee County. Defendants. 


This cause came on this dey in vacation before the Judge of 


the Circuit Court for Lee County, at the court house of Wise 
County, on the 24th day of October, 1912, on the application of te 
plaintifidfor an injunction upon the bill of the complainantéand 
exhibits filed therewith, the demurrer of the defendant, joinder 
therein, the answer of the defendant end exhibit therewith and 
general replication thereto, and argument of counsel. 

On consideration of which the demurrer of the defendant is 
hereby overruled, ana the judge of the said court after hearing 
the arguments of the counsel and Sonaicering the facts set up by 
the bill ots tHe complainant and the answer of the defendant is 
of the opinion that the injunction prayed for should not be a- 
warded, and therefore doth deny the prayer of the said plain- 
Gitks 1 lt for sala injunction, and that defendants recover 

their costs in this behalf expended. 
To J. D. Edds, Clerk, Lee County Va. 
H. A. W. Si yl , brut OF 
Judge of,Lee County. 
Virginia, Lee County, to-wit: 

We S. "De pdds, Clerk ot -cne Cizrcuis Court in and for the 
County and State aforesaid, do hereby certify that the foregoing 
is a true and perfect copy of an order entered in the Chancery 
Cause of J. M. Flanary, et al vs The Board of Supervisors, BX- 
<éexu in vacation, in Chancery Order Book No. 9, page 371 etc. 


Given under my hand, on this the egth day of October, bOie; 
7 : Clerk 
VE 


{ 
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To the Honorable H.A.W.Skeenn Judse of “the .Ciremit Court, of 


Lee County, Virginia: 


The demurrer of the Board of Supervisors of Lee County, Vir- 
rinia composed of D.&.Sewell, Chairman, C.D.Bailey, T.C.Barlow, 
J.J.Maness:and C.D-Fugate, to a bill exhibited in your Honor's 
court against said Board of Suvervisors by James M.Flanery, Jr., 
and others. 

Respondents say that said bill is not sufficient in, law to 
call upon them to answer in this Honorable court and they demur toh 
the same and pray judgement of their said demurrer «c. 


And demurrantassignsthe following grounds of demurrer, 


First: The Board of Supervisors of Lee County in making the 


order on the 2/7 tne aay of September, 1912, being the order men- 
tioned, complained of, and sought to be enjoined by the bill, 
acted in their judicial capacity, and not ministerially, ence 
said order can not be attacked, over-ruled, set aside, annulled 
or enjoined by the Circuit Court by way of mandamus or injunction, 
put if attacked at all it must be by appeal, 

Second. The Circuit Court of Lee County has no jurisdiction 
by mandamus or injunction to over-rule, set. aside, vacate or annula 
an order meade by the Board of Supervisors of said County. 

Third. The Board of Suvefvisors of Lee County are clothed by 
law with the control, supervision, management and jurisdiction 
over all the County roads, cause-ways, bridges and landings and 
wharves erected or repaired in the County, (see &ub;Section l, 
Sec, 944a of Code of 1904). This control is absolute and can 
not be attacked by mandamus or injunction. 

Fourth: In the distribution of the Bond Issue funds among the 
several roads of the said District, and the manner and time OF, 
the expendidure of the same, are matters wholly within. the dis- 
cretion of the Board of Supervisors, and when such discretion 
is exercised in a legal, proper and reasonable manner, such ac- 
tion can not be attacked by mandamus or injunction. The complain- 

do not allege in their said Bill, that the said Board of Super 
visors, in making the order complained of, acted in an ipulegeat 
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or improper manner. . 
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Virginia, 

At a call meeting of the Board of Supervisors begun and held for Lee 
County, at the Courthouse thereof, on Wednesday, the 15th day of March, 
POLI 

Present William Bailey, Chairman, J.M.Wheeler, H.#.Myers, J.M.Osburn, 
and J.J.Maness, members ef scid Board. 

Whereas on eZection was heid in Lee Coumty Virginia, on the 29th day 
of November 1910 on the question of issuing the bonds cf Lee County, Vir- 
ginia, for road improvement in certain of the Districts of the "Sard County 
which election resulted in favor of the question of issuing bonds for road 
improvement in the said several Districts. 

And wherees en order was entered at the December term, 1910, of the 
Circuit Court for Lee County, requireing the Supervigors of the County of 
Lee to preceed at therr next meeting to carry out the wishes of the Board 
as expressed in the said election. 

And whereas a meeting oi the said Board of Supervigors was held av 
the Court-house of Lee County, on the 19th day of December, 1910, at which 
time an order was entered in respect to the issuance of the said bonds 
which is recorded at page 383 &¢ of Supervisors record book No. 3, to whih 
reference is here made, 

And wherees seid mee Ling wes a special meeting of the seid Board of 
Supervisors and a question hes been reised whether the same was properly 
called and held pursuant to Section 830 of the Code. 

Now, therefore, in order to cure any defect in said order of the mans 
ner in which said special meeting of said Board was called end held, and 
in order to carry out the order of the seid Circuit Court of Lee County 

entered at the December term, 1910, and the wishes of the people as ex- 
pressed in the said election; 

Therefore, Be It Resolved that there shall be issued for road improve 


ments in the Kose Hill Magisterial District the sum of Sixty-Five Thousand 


Dollars ($65, 000.00) of bonds of Lee County to be used for road improve- 


ment on the roads of the said Rose Hill Magisterial District mentioned init 
the said writ of election; 

That there shall be issued for road improvement in the Jonesville 
Magisteriel District the sum of EHighty-Nine Thousand Dollars ($89, 000. 00) 
of bonds of Lee County to be used for road improvement on the roads of the 
seid, Jonesville Magisterial District mentioned in the said writ of elece 
tion: 


That there shall be issued for road {improvement in the Rocky Station 





Magisterial District the sum of One Hundred Thousand Dollars (#100, 000. 00) 
of bonds of tee County te be used for road improvement on the roads of the 
said Rocky Btation Magisterial District mentioned in the saia writ of elee 
tion: 

That there shall be issued fcr roed improvement in the Yokum Station 
Magisterial District in the sum of One Hundred Ten Thousand Doliars (#110, 
000.00) of bonds of Lee County to be used for road improvement on the roads 
of the seid Rocky Station Magisterial District mentioned in the seic writ 
of election. 

Be It Further Resolved that J.C.Noel and Robt.L.Pennington are hereby 
appcinted as agents to negotiate « sale or sales of seid bonds end report 
their action from time to time as may be Hee esaery to this Board. 


Whereas, at a Special meeting of the Board of Supervisors of Lee Coun- 


ty held on the 30th day of January, 1911, at the Court-house of said County 


as appears by the record of the Board of Supervisors in Book No.3,page 383 
tc. a resolution was adopted confirming the contract of the sale of the 
total amount of $364,000.00 of Lee County bonds: 

And whereas attorneys for Seasongcod & Mayer, the parties contracting 
for said bonds, have held the said contract for sale below par of saidc 
bonds. 

Therefore, be it resolved that the said resolution confirming the saic 
appropriation of sele and tne said contract of sale be and the same is here 
by annulled and set esidce: 

And whereas Seasongcod & Mayer have mede the following proposition to 
the Special Agents of this Board, which is in the following Wo tbs end fig- 
ures, to-wit: 

ioimaitinett. Ove March @/.191'2. 
Mr Robt.L.Pennington 
Mrs - 0 WC 2 Oen Special Agents of the Board of Supervisors of Lee 
Souncy,; Vitred oss 

Yor $364,000. Bonds of Lee County, Virginia, to be issued fer the pur- 
pose of Road Improvement, daved January 2, 1911, bearing interest at the 
rate of 5 1/2% (five and one-half per cent) per annum, payeble semi-annu- 
ally on the first days ef January and July, both principal and interest 
payable at the Hanover National Fank, New York City, the principal sum ic 
mature, as follows: $14,000. Jan 1st 1916: $15,000. Jan 1, in each of the 
years 1917 to 1930, both years inclusive: $20,000. Jan.1, in each of the 
years. 193) to:'1937, both. years imelusive,.§0 be issued in.denominations. of 


My ne: 
: $1,000. each,we offer par, two percent premium, and interest at the rate 





of 4% (four per centum) per annum from January 2,1911 to date of delivery 
end payment. The bonds to be delivered to us in Cincinnati, with all Cou- 
pons attached, as follows: 
$00, 020. ApPil A, Ager. 
$90,000. June 28,1911. 
94, 000.4 October 1,191]. 
90,000. December 28, 1911. 

Our option to anticipate any or al] of said deliveries either wholly or 
in part ap any, tame, prior thereto. 

Prior to delivery of said bonds to us, we are to pe furnished with e1] 
papers evidencing the fact thet said bonds «ere regularly and begally issued, 
and the waliad aaa binding obligations of Lee County, Virginie, to the sat- 
isfaction of our attorneys, Storey, Thorndike, Palmer & Dedge of Boston, 
Mass. 

We are to furnish at our expense suitable lithographed blank bencs for 
saia kEssue. 

As evidence of good faith, we have deposited with you our certified 


check No. 4643 in the sum of Three Thousand Six “undred and Forty Dollers, 


($3, 640. ) 
Respectfully submitted, 


Seasongood & Mayer 
per Works. 

We, the undersigned, Special Agents of the Board of Supervisors of Lee 
County, Yirginia hereby accept the foregsoing proposition subject to the 
approvel and ratification of the said Board of Supervisors. 

IvG. Hoel 
Robt L.Penningteon. 

And whereées the fgoard has fully considered the said contréect enc deems 
it advisable to approve end confirm said contract of sale; 

Therefore, be it resolved that the said proposition ana the acceptance 

by the said Specisl Agents, be and the same is hereby approved, and the 
said J.C.Noel and Robt,L.Pennington are hereby Gerected as the agents of 
this Board to cerry out in full the terms of the saia contract: "andy REpore 


their ection in reference thereto from time to time to this! Beara. 


Supervisors Record Book No.3 


pages 401, 402 &c. 








Virginie, 
At ea m@eting of th Board of, Supervisors begunyand)celdifer “ee Coun- 


ty, at the tourt-heuse, on Monday, the 2nd dey of Sctober,1911. 


Present: Williem Bailey, Chairmen, H.#.Myers, J.M.Osburn, J.J.Maness, and 
J.H.Humphreys, Members of said Board. 

Whereas, by an election held in fowr of the “agisterial Districts of 
Lee County in November, 1919, it was determine that the sum of Eighty-Nine 
iets 8 Dollars should be raised and used for the improvement of certain 
roads in the Jonesville Magisterial District named and set cut in the writ 
of election; And, 

Whereas, the State Highwey Commission has ascertained that said sum of 
Fighty-Nine Thousand Dollars falls fer below the amount required to improve 
each one of the roads mentioned in said order, which requires a distribution 
of said fund between said several roads and it is aedmitted by all that this 
distribution should be largely based upon the importance to the déstrict 
of the roada to be improved: 

Therefore be it resolved that the sum of Thirty Seven Thousand Vollars 
be and the same is hereby appropriated for the construction of the road 

t Leading from the end of tne Jonesville and “en Hur Pike at or near thehouse 


of Job Crowell to Blackwater, and an additional sum of Bix Thousend Doelleérs 


for the purpose of constructing a bridge across the Powells River; that 


Fourteen Thousand Dollars be and the same is hereby eppropriated for the 
building and construction of the roada leading from at or near the Pump House 
Station on the “onesville and Ben Yur Pike to the District line near D.C.u.0 
McClure's,that four thousend Five Hundred Dollars be apprcepriated for con- 
struction and permanently improving tne road leading from the old Fincastle 
roed neer James W.Orr's to Wesley Chapel: That Ten Thousand Vollars be anc 
the seme is hereby appropriated on the road jeading from the last named 
road at a point near the George Rutherford land by way ef the Eurricane to 
Wallens Greek; thet three Thousand Dollars te end the same is hereby appro- 
priated on the road leeding from Jonesville to the Poteet Ferry known as the 
old Fincastie road; that Twenty-Five Hundred Dollars be end.the same is here- 
by appropriated on the road leeding from the last named road near McConnell's 
to the District line et Shaver's Ford; That One Thousand Dollars be 
m 
appropriated on the Wallens Creek road lying on the east side of the Jones. 
“ge and Ben Hur road; and thet Cne Thousand Dollars be appropriated to the 


West side of the said Wallens Creek Koad; That Three Thousand Dollars be and 


the Same 18 hereby appropriated to the road known as the Sugar Run Road which 





Tessas from Ben Hur Pike near Hamblen's to the White Shoals District line; 
that Two Thousend Dellars be and the same is hereby appropriated to the read 
leading from the Ben Hur Pike near E.M.Pennington's to Ocoonita; And that 


Seven Thousand Dollérs be appropriated on the read leeding from the Fen Hur 


Pike near Ben Hur to the Rocky Station District line near W.P.M.Stewart. 


Fach of the above named roads are required to bear, out cf the funds herein 
appropriated, its proportionate part of the expenses of surveying and locat- 


ing séidroads. 


Supervisers Kecord Book No.3 


page 484 &e. 








Virginie , 
At & call meeting ofthe board of Supervigors begun end held for Lee 


County et the Court-house therecf on Friday the 2/th day ef September 1912. 


Presént D.C.Sewell Chairman C.D.Fugate, 1T.C.Barlow, C.D.Bailey, and od oJ. 


Meness members of scidad Boar@. 


Whereas the Board of Supervisors have this day personélly ene @s5 & 
Board gone ever the Blackwater Road in the Jonesville District, end the 
finencial condition of the Yonesville District, with respect to its bond 
issue ect, and finding saia road in an unfinished end unconnected condition 
ena believing that if left in its disconnected condition that the expenditure 
heretofore made on same will be in a large degree wasted and the road of 
1ittle service to the public end that most cf the road to be yet constructed 
is rock and will hereafter cost more than the contract price, do decide that 
the greding on said road should be finished and connécted; 

It is therefore ordered by the Board that the Cross Construction Com- 
peny preceed under its contract to connect ana finish the greding on seid 
road, and an additional sum of saia Sond issue money of said District be and 
is hereby approprieted end set apart for tne payment Loe Saéid,gcteadine wae 
thet ne further coniract cr letting of work in said district with reference 
to said bond issue be mede until the amount hecessary to finish saic grecding 


be ascertained this not interfering with existing contracts or work being 


Supervisors Record Look No.4 


Page 114 &c. 
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